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THE PROPER CONSTRUCTION OF THE 
TERM “THE END OF THE WAR.” 








With the imminent approach of world 
peace, the English courts and parliamentary 
committees are beginning to discuss the 
proper construction of the term “end of the 
war” now so commonly used in many emer- 
gency statutes as well as private contracts. 


A Special committee of Parliament was 
recently appointed “to take into consid- 
eration, and report what provision should 
be made by Parliament for defining the 
meaning of the phrase ‘end of the war’ 
and other similar phrases occurring in the 
War Emergency Statutes, and for extend- 
ing in whole or in part, or shortening, the 
period of operation of the several Emer- 
gency Statutes and the several regulations 
made thereunder.” 


The committee in its report recommend 
the following clear rule of construction of 
such statutes, to-wit: ‘That the date of 
the end of the war in relation to the powers 
conferred by emergency legislation should 
be held to be the date when the treaty of 
peace is finally binding on the respective 
belligerent parties—that is, the date when 
ratifications of the treaty are exchanged or 
deposited.” 

The Solicitors’ Law Journal (London) 
commenting on this rule, says: “The date 
of ratification is a matter usually arranged 
by the treaty itself. It may be a fixed date 
or subject to a fixed limit, and similarly for 
the exchange of ratifications. In the Treaty 
of Portsmouth of 1905, between Russia and 
Japan, the Treaty was signed on 5th Sep- 
tember; it was to be ratified within fifty 
days, and the formal exchange of ratifica- 
tions was to take place as soon as possible. 
In fact, it took piace on 25th September. The 
committee recommend that statutory effect 
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should be given to the above rule of inter- 
pretation, so as to apply it to all the terms 
in the Emergency Statutes importing the 
end. of the war.” 


It is important to observe that while Par- 
liament in England has undertaken to define 
the term “end of the war,” the question 
in this country is regarded as, in fact, 
political, not legislative or judicial. In 
Conley vy. Calhoun County, 2 W. Va. 416, 
the court was required to construe an 
act of the legislature passed in 1862, pro- 
viding for a vote of citizens of a cer- 
tain county on the question of removing 
a county seat, to be taken, “on the fourth 
Thursday in May, after the present war is 
over.” The vote was taken in May, 1866, 
after the cessation of hostilities, but before 
the President’s proclamation of August 20, 
1866, declaring “that the said insurrection 
is at an end, and that peace, order, tran- 
quility and civil authority now exist in and 
throughout the whole of the United States 
of America.” The court held the vote thus 
taken to be without effect because not taken 
after August 20, 1866. The court further 
held that the President’s proclamation of 
April 2, 1866, declaring the insurrection in 
Virginia to be at an end, did not indicate 
the “end of the war.” 


A case in apparent conflict with the West 
Virginia case arose about the same time in 
Alabama. Nelson y. Manning, 53 Ala. 549. 
Here a note given by defendant provided 
that payment would not be due and payable 
“until peace is concluded and declared.” 
Action was brought February 15, 1866. De- 
fendant contended that the action was pre- 
mature, peace not having been declared un- 
til August 20, 1866. But the court held 
that while the civil war may not have been 
over politically speaking before that date, 
yet, as between citizens of Alabama it was 
over when the Provisional Governor sur- 
rendered his office to the Governor-elect 
under the Constitution of 1865. That date 
was December 20, 1865, from which time, 
according to the Alabama court, peace was 
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concluded and civil law in full force, so far 
as citizens of Alabama were concerned. 
Another interesting case arising out of 
the Spanish-American war arose in the 
Court of Claims. Herrera Nephews v. 
United States, 43 Ct. Cl. 430. Here a ves- 
sel belonging to plaintiffs had been seized 
by the United States after the Spanish au- 
thorities had surrendered Cuba to military 
occupation of the United States, but before 
the Treaty of Paris (December 10, 188) 
had become effective. The plaintiffs con- 
tended that they were entitled to damages 
for the seizure, but the court held that al- 
though Spain had surrendered Cuba, her 
title to the island was not relinquished un- 
til the Treaty of Paris and therefore prop- 
erty of Spanish subjects resident there was 
subject to seizure before the treaty went 
into effect. In other words, the mere ces- 
sation of hostilities where a treaty of peace 
is contemplated, is not the “end of the 


war. 








NOTES OF IMPORTANT DECISIONS 


JURY—EXAMINATION ON VOIR DIRE AS 
TO RECOMMENDATION OF MERCY.—In 
State v. Ellis, 120 N. E. 218, decided by Ohio 
Supreme court, it was held in appeal by the 
State, that it was error for the trial court to 
allow a juror to be asked by defendant’s coun- 
sel, whether in a case of first degree murder, 
he would be willing to consider, in the event 
of a verdict of guilty of that degree, any re- 
commendation to mercy. Such recommendation 
having the effect under the statute of sen- 
tence to life imprisonment, when without it 
the punishment would be death. 


The court after saying that such a question 
has nothing to do with the qualifications of a 
juror to try a case impartially speaks of the 
voir dire examination as showing that in such 
a case he would not recommend mercy. “It 
will not do to say that he would not consider 
the recommendation, because the very fact 
that he rejected such a recommendation pre- 
supposes consideration. Upon what theory of 
disqualification, then, of jurors, would such an- 








swers disqualify the venireman? It is a well 
settled rule, under the statutes, where the 
jury have nothing whatever to do with the 
penalty attendant upon their execution of a 
verdict of guilty, that prejudice against crime 
does not disqualify the jury.” 


But is this fair argument? It is well settled, 
that a juror may be excused if he is opposed 
to capital punishment. This is a principle in 
favor of the prosecution. But when it is en- 
deavored by the defense to procure a juror 
who will give to every question involving the 
degree of punishment, fair consideration, the 
court holds, that it is no ground for discharge 
of the juror, that he will not consider a re- 
commendation within his discretion to make 
It does not seem to be fair reasoning by the 
court to declare he will consider it, because he 
declares he will reject recommendation. If he 
rejects that shows, says the court, that he 
considers. 


But does he fairly consider recommendation? 
Who will say, that with his mind made up to re- 
ject that he really does consider? 


It seems to us that a jury composed wholly 
of such men is not such an one as defendant 
was entitled to have in the trial of his case. 
[It is to deny him all consideration of facts 
which might appeal to them in fixing his pun- 
ishment. 


ATTORNEY AND CLIENT—RIGHT OF 
CORPORATIONS TO PRACTICE LAW.—A few 
states. like New York. have statutes which pro- 
hibit Corporations from practicing law. At- 
tornevs in such states, and also attorneys in 
other states having no similar statute, will be 
interested in two comparatively recent cases 
of .the New York Supreme Court, Appellate 
Division. enforcing this law as against trust 
companies. 


The statute in question makes it a misde- 
mednor for a corporation to practice law, and 
in the cases mentioned the statute was applied 
to the making of conveyances. The first case 
was that of People v. Peoples’ Trust Co., 167 N. 
Y. Supp. 767, in which the court said: 


“An attorney at law is the agent of his client 
in matters involving the application of a knowl- 
edge of the laws. The business which he car- 
ries on is called ‘practicing law.’ It is not 
confined to performing services in an action or 
proceeding pending in courts of justice; but, as 
is concisely stated by the court in Eley v. Mil- 
ler, 7 Ind. App., 529, 34 N. E., 836: 


“‘In a larger sense it includes legal advice 
and counsel, and the preparation of legal in- 
struments and contracts by which legal rights 
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are secured, although such matter may or may 
not be depending in a court.’ 


“See, also, Matter of Pace, 170 App. Div., 
818, 156 N. Y. Supp., 641; Matter of Duncan, 
83 S. C., 186, 65 S. E., 210, 24 L. R. A. (N. S.), 
750, 18 Ann. Cas., 657; Savings Bank v. Ward, 
100 U. S., 195, 25 L. Ed., 621; Matter of the 
City of New York (Avenue A, etc.), 144 App. 
Div., 107, 128 N. Y. Supp., 999. 


“Under these decisions, as well as in the 
common understanding of the business world, 
the drafting and supervising the execution of 
wills is practicing law. By them legal rights 
are secured. In giving instructions, confiden- 
tial communications regarding family relations 
are often necessary. There is no province of 
the law requiring deeper learning on the sub- 
ject of trusts, powers, legal and equitable es- 
tates, and perpetuities.” 


In the next case, that of People v. Title 
Guaranty & Trust Co., 168 N. Y. Supp. 278, 
the defendant took the position that it was 
excluded from the operation of the law be- 
cause it had charter power to examine and 
insure titles to real property, and therefore 
could not be prosecuted because of having 
drawn a conveyance for compensation. On this 
interesting point the court said: 


“It is claimed by the appellant that the of- 
fense at which the said section of the Pena! 
Law is directed is a corporation practising law, 
that this involves only such acts and services 
as attorneys and counselors are authorized to 
perform by virtue of their office, and that this 
embraces only appearing in court by counselors 
and representing clients in actions and legal 
proceedings by attorneys at law. We think 
that the view that the prohibition of the stat- 
ute is so limited cannot prevail. It is true 
that at the time the judgment was entered it 
was not illegal for natural persons to perform 
all acts usually entrusted to lawyers except 
to represent clients before judicial tribunals. 
These things are constantly done; and, espec- 
ially in rural districts, wills, deeds and instru- 
emnts creating legal obligations are common- 
ly drawn by draftsmen who are not members 
of the bar. The prohibition of the statute un- 
der consideration is directed to corporations 
and yoluntary associations, and not natural per- 
sons. These artificial persons must act through 
agents, and if they practice law they do it 
through their own paid employes. Such em- 
ployes owe their primary duty to the employ- 
ing corporation. As was said by Judge Vann 
in Matter of Co-operative Law Co. (198 N. Y., 
at page 483): ‘The relation of attorney and 
client is that of master and serVant in a lim- 
ited and dignified sense, it involves the high- 
est trust and confidence. It cannot be dele- 
gated without consent and it cannot exist be- 
tween an attorney employed by a corporation 
to practice law for it, and a client of the cor- 
poration, for he would: be subject to the direc- 
tions of the corporation and not to the direc- 
tions of the client.’ The vice is that the em- 
ploye of the corporation, serving it for pay, 
owes his duty to the corporation. As he can- 





not serve two masters, so he cannot serve 
both the client and his corporation employer. 


“This reason applies, not only to services of 
attorney and counsel in the matter of litiga- 
tion, but to those other services which are 
usually performed by lawyers, which involve 
professional trust and confidence, knowledge of 
the law, and skill, born of experience, in its 
application. The practice of the law, as the 
term is now commonly used, embraces much 
more than the conduct of litigation. The great- 
er, more responsible and delicate part of a 
lawyer’s work is in other directions. Drafting 
instruments creating trusts, formulating con- 
tracts, drawing wills and negotiations, all re- 
quire legal knowledge and power of adaptation 
of the highest order. Beside these employ- 
ments, mere skill in trying law suits, where 
ready wit and natural resources often prevail 
against profound knowledge of the law, is a 
relatively unimportant part of a lawyer’s work. 


“The appellant also claims that it is excluded 
from the operation of the statute because it 
has chartered power to examine and insure 
titles to real property. If the appellant’s con- 
tention is correct, it may, so far as the pro- 
hibition of the statute is concerned, act in 
the general practice of the law. Surely the 
legislature never so intended, and an examina- 
tion of the words of the act shows that it did 
not so provide. The language is: ‘This sec- 
tion shall not apply to any corporation or vol- 
untary association lawfully engaged in a busi- 
ness authorized by the provisions of any exist- 
ing statute, nor to a corporation or voluntary 
association lawfully engaged in the examina- 
tion and insuring of titles to real property.’ 
If this section does not apply to the defendant 
because it is (sometimes) engaged in the ex- 
amination and insuring of titles tg real prop- 
erty, neither does it apply to any corporation 
or voluntary association which is (sometimes) 
lawfully engaged in a business authorized by 
the provisions of any existing statute. But 
every corporation which does any business un- 
der its charter is lawfully so engaged. It fol- 
lows that appellant’s. contentions necessarily 
lead to the absurd conclusion that the statute 
does not apply to any corporation lawfully do- 
ing business under its charter. In other words, 
the excepting clause excepts all corporations, 
and the statute has no application whatever. 
The plain meaning of the statute is that the 
section does not apply to the defendant while 
engaged in examining and insuring titles to 
real property, but does apply while doing work 
ultra vires of its charter; and no corporation 
has chartered power to practice law. When 
doing the work. which is the subject of this 
information it was not engaged in examination 
and insurance of titles to real property, and, 
therefore, the section does apply.” 


See 80 Cent. L. J. 250, 406; 81 Cent. L. J. 4, 
and 82 Cent. L. J. 13, 61, where authorities 
of other states on the right of laymen or cor- 
porations to practice law are cited and dis- 
cussed. 
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DIGEST OF OPINIONS RECENTLY 
RENDERED BY JUDGE ADVO- 
CATE GENERAL OF THE ARMY. 





Training Camps—Funeral Expenses.—A 
civilian died while in attendance at a train- 
ing camp as a candidate for a commis- 
sion in the Army of the United States. Ap- 
parently the body was shipped home by the 
Government. Held, that there is no legal 
authority for the reimbursement by the 
Government of the funeral expenses in- 
curred by the family of the deceased. The 
regulations covering the enlistment of civil- 
ians for service in civilian training camps’ 
contain no provision for payment of burial 
expenses of any candidate who may die 
while under such enlistment. Nor are such 
civilian candidates on the “Army active 
list,” as that term is employed in the pro- 
visions contained in the sundry civil appro- 
priation act® for the payment of funeral ex- 
penses of officers and enlisted men on the 
Army active list and the reimbursement of 
individuals who have borne such expenses.* 


Expeditionary Forces—Claims.—Claims 
for compensation for damages arising from 
the operations of the American Expedition- 
ary Forces in France, where not recognized 
by American law—e. g., claims for damages 
resulting from the torts or criminal acts of 
officers or soldiers of, the Army of the 
United States—should be presented for the 
authorization of their payment by Congress 
only where such claims fall within the’ class- 
es of claims which would be payable under 
the French law.* 


Right to Modify Contract.—A contract 
between the Government and the city of 
Southport, N. C., for the supply of water at 
Fort Caswell, which was entered into June 
14, 1917, and which will probably be ter- 
minated in April, 1918, by reason of the 
completion of the Government water sup- 
ply system, can not legally be modified so 


(1) Spee. Reg. 49, 1917. 

(2) 40 Stat., 130. 

(3) Ops. J. A. G. 257, Mar. 26, 1918. 
(4) Ops. J. A. G. 336, Mar. 11, 1918. 





as to provide for payment by the Govern- 
ment for such water at a much higher rate 
per gallon than provided for in said con- 
tract merely because such contract has 
proved to be more burdensome on the city 
than was contemplated, owing to the fact 
that the consumption of water by the Gov- 
ernment, although fully provided for by the 
contract, was more than five times as great 
as was in fact anticipated when the contract 
was made, largely as a result of leakage 
from Government water main.® 


Certificates of Discharge.—If an enlisted 
man to be discharged at a base hospital on 
surgeon’s certificate of disability, pursuant 
to A. R. 147, is a member of the Medical 
Department, the commander of the base 
hospital, if a field officer, should sign the 
certificate of discharge.If the commander of 
the base hospital is not a field officer, then 
the camp commander is the proper officer 
to sign the discharge or he may designate 
a particular field officer to perform this 
duty. In all cases in which the man to be 
discharged is not a member of the Medical 
Department the discharge should be signed 
by the camp commander or a field officer 
designated by him, unless a field officer of 
the soldier’s regiment or corps be present.® 


Charging Offense Under Wrong Article. 
—A specification, laid under the eightieth 
article of war, alleged an attempt by one 
soldier to sell to another soldier certain 
sugar, the property of a certain railroad 
company, which the accused had taken from 
third parties. Held, That A. W. 80 is limit- 
ed in its operation to the wrongful pur- 
chase, sale, or disposal of captured or aban- 
doned property, and is not applicable to 
the facts stated in the specification. Hence 
an offense is not charged under A. W. 80, 
and the findings and sentence are invalid 
and should be disapproved, unless an of- 
fense under another article be properly 
shown.” 

(5) Ops. J. A. G. 671, Mar. 30, 1918. 


(6) Ops. J. A. G. 220.8, Mar. 21, 1918. 
(7) Ops. J. A. G. 250.4, Mar. 16, 1918. 
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Court-Martial Erroneously Convened.— 
A camp commander as such has no author- 
ity to appoint a general court-martial.* If 
such camp commander be also the com- 
mander of a tactical division he has such 
authority in his capacity as division com- 
mander.’ When, however, such commander 
in his capacity as camp commander has is- 
sued orders appointing a general court- 
martial, such appointment and all action 
taken thereunder are void. They can not be 
validated by new orders issued out of divi- 
sion headquarters and purporting to correct 
the orders made by the camp commander 
appointing such court-martial, since it is 
not permissible under the guise of correct- 
ing a record, so as to make it correspond 
to fact, to substitute one official act for an- 
other, or to eliminate from the record an 
order made, or record of an official act per- 
formed, by one officer in a particular ca- 
pacity and substitute in its place the official 
action of the same or another officer in a 
different capacity. Consequently, the pro- 
ceedings in the several cases tried by the 
general court-martial appointed by the 
camp commander should be set aside as 
void and the cases referred for trial to 
courts properly appointed by the command- 
ing general of the division in question. The 
division commander should detail as mem- 
bers of general court-martial officers of his 
command as division commander. He has 
general court-martial jurisdiction over the 
members of the division and all other per- 
sons and units attached to or serving with 
the division; and all persons subject to 
military law in the camp in which the divi- 
sion is located are administratively con- 
strued to be attached to the division for 
general court-martial purposes. Charges 
against all such persons subject to military 
law may properly be referred by the divi- 
sion commander for trial to general courts- 
martial appointed by him.*° 


(8) 
(9) 
(10) 


A. W. 8. 
A. W. 8. 
Ops. J. A. G. 250.4, Mar, 22, 1918. 





Court-Martial Reporter.—A civilian per 
diem employee at a Signal Corps school 
who was rated as a laborer but was used 
as a stenographer at post headquarters, 
rendered services as a court-martial report- 
er. Held, That he is entitled to the extra 
compensation prescribed for such services 
by M. C. M., paragraph 113, provided the 
duties of his regular position were distinct 
from and did not include such court-mar- 
tial reporting, and provided his services as 
court-martial reporter, including the tran- 
scribing of his notes, did not interfere with 
such regular duties and were not perform- 
ed during regular office hours." 


Competency of Wife as Witness.—Let- 
ters sent through the mails by husband to 
wife, persuading her to come from one 
State to another to engage in prostitution, 

sare admissible in evidence upon trial of 
the husband upon charges against him bas- 
ed on the violation of the white slave act. 
An exception is made to the general rule 
that communications between husband and 
wife are privileged in the case where one 
spouse is called as a witness to testify to a 
personal wrong or injury sustained from 
the other. Such personal injury is not con- 
fined to acts of personal violence, but may 
be a tort against the wife, or a serious 
moral wrong inflicted upon her, including 
the precise case unfder consideration.’ 
Communications which were obscene, 
lewd, or lascivious within the meaning of 
R. S. 3893, as amended by the act of Sep- 
tember 28, 1888,'° sent through the mails 
by husband to wife, may be used in evi- 
dence to support a charge of violation of 
this statute, notwithstanding they were 
communications between husband and 
wife.** 


Trial and Conviction by Summary Court. 
—A soldier was tried before a summary 
court, found guilty of the several offenses 


(11) 
(12) 


Ops. J. A. G. 158, Mar. 14, 1918. 
Cohen vy. United States, 214 Fed. 23, 29. 
(18) 25 Stat. 496. 
(14) United States v. Musgrave, 160 Fed. 700. 
Ops. J. A. G. 250.4, Mar. 21, 1918. 
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charged and sentenced, upon specifications 
laid under several of the Articles of War. 
One of the offenses so specified willful dis- 
obedience of the order of a superior officer 
—was erroneously laid under the sixty- 
third article ; it should have been laid under 
sixty-fourth article, and, being a capital of- 
fense, was not triable before a summary 
court. Held, (1) as to the other offenses, 
since the court had jurisdiction to try such 
offenses, the proceedings are not void; (2) 
since the sentence imposed included punish- 
ment for an offense not within the jurisdic- 
tion of the court, proper mitigation of the 
sentence imposed should be made by the 
reviewing authority (as in the case where a 
reviewing authority has disapproved the 
findings as to one or more of several charg- 
es and specifications of which an accused 
has been found guilty) ; (3) the offense of 


willful disobedience of the orders of a su-° 


perior officer not being within the jurisdic- 
tion of the summary court, the proceed- 
ings and sentence of the court thereon are 
void and constitute no bar to a prosecution 
before a court having jurisdiction.** 


(15) Ops. J. A. G. 250.4, Mar. 30, 1918. 








PREVENTION OF UNNECESSARY 
LITIGATION. 


The question presented for our consid- 
eration is: 

How can the Bar best be organized for 
the prevention of unnecessary litigation 
and thus increase popular respect for law 
and public confidence in the legal profes- 
sion? 

In answer to this question I have been 
asked to tell about the work, the purposes 
and the progress of our Committee of 
the New York State Bar Association on 
the Prevention of Unnecessary Litiga- 
tion. 

Our committee was appointed at our 
annual meeting in January, 1914, under 





a resolution to consider and report what 
action, if any, in our opinion the Asso- 
ciation could properly take for the pre- 
vention of unnecessary litigation. 

After careful consideration, a circular 
letter asking for suggestions was sent to 
all members of the Association and to 
many other lawyers, judges and laymen 
throughout the United States and Can- 
ada. This resulted in many valuable sug- 
gestions from all classes of persons. 

With these suggestions before us and 
after full 
reported in substance as follows: 

Ist. 
sary litigation could be the most easily 
prevented was at the source :—that’ is, 
before the facts, upon. which a dispute 


consideration, our committee 


That the point at which unneces- 





can be based, have become fixed. 

2nd. That the remedy was largely to 
be found in greater confidence and co- 
operation between the laity and the le- 
gal profession. 

5rd. 
properly emphasize the importance of 
clients consulting counsel freely before 
the facts, upon which a dispute can arise, 
become fixed. 

ith. 
properly encourage the education of the 
public to appreciate the importance of 
and to demand the preparation of more 
carefully prepared wills, contracts and 


That the Bar Association could 


other writitigs. 

5th. 
properly encourage lawyers and laymen 
to co-operate in the preparation of the 
best possible legal instruments. 


That the Bar Association could 


This report was agreed to and the com- 
mittee authorized to continue its work. 

During the following year the com- 
mittee was not obliged to continue its 
work alone. The attention of laymen and 
commercial bodies was attracted to our 
efforts for the prevention of unnecessary 
litigation and they wished to lend a hand. 
Our report, after having been printed, 
was circulated by many exchanges and 


That the Bar Association could. 
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commercial organizations, chief among 
which was the New York Chamber of 
Commerce. This organization referred 
our report to its Committee on Arbitra- 
tion and, on receiving its report, sanc- 
tioned the fullest co-operation with the 
New York State Bar Association in its 
efforts to prevent unnecessary litigation. 
Since that time it has not failed to em- 
brace every opportunity to support our 
efforts. 

The immediate result was a formal 
communication from the committee of 
the New York Chamber of Commerce to 
our committee commending our work as 
“worthy of the honorable traditions of 
the profession” and stating that in their 
opinion a great opportunity was “at hand 
for co-operative usefulness between com- 
mercial organizations and the legal pro- 
fession.” ‘That committee then suggest- 
ed that our respective committees agree 
upon a few simple rules for the guidance 
of laymen in the prevention of unneces- 
sary litigation, tobe reported to our re- 
spective organizations for approval and 
when approved by both, to be jointly 
promulgated. 


This suggestion was approved by the 
New York Chamber of Commerce and 
the New York State Bar Association and 
their committees instructed to act ac- 
cordingly. 

Then came the most serious work of 
our committee. 


After much consultation arid discus- 
sion between representatives of the two 
committees, it was agreed that our first 
duty was to locate, as far as possible, the 
subjects and causes of unnecessary strife 
as revealed in the courts. 


At this point, we were confronted by 
the fact that no classified record is kept 
in the courts of the subjects or causes of 
dispute and litigation. We, therefore, 
turned to the 23 volumes of Abbott’s New 
York Digest of reported cases as the 
only available index, imperfect as it might 





be. Here we found court decisions classi- 
fied according to subject matter and each 
subject analyzed with reference to the 
questions litigated. We thereupon print- 
ed, for the purpose of distribution, the 
analysis at the head of each of the 25 ma- 
jor subjects of litigation as measured by 
space occupied. In this analysis, we gave 
the number of pages of the digest devoted 
to the whole subject and also to each 
sub-division thereof. 

The members of both organizations, 
judges, other lawyers and laymen were 
invited to participate. They were furn- 
ished with analyses of the subjects in 
which they were interested and requested 
to make suggestions. Several hundred 
such suggestions came from judges, law- 
yers and laymen throughout the United 
States and Canada. With these before the 
joint committee it prepared a set of rules 
for the prevention of unnecessary litiga- 
tion. These rules were subsequently ap- 
proyed by both organizations and jointly 
promulgated. 

An examination of these rules will 
show that they are intended to be simply 
common sense rules of business for the 
guidance of laymen. They do not attempt 
to make every man his own lawyer, but 
rather to promote confidence and co- 
operation between the laity and the legal! 
profession. They have received the hearty 
commendation of many lawyers, judges 
and business men and have proved help- 
ful to the lawyers that use them and to 
their clients. 

Under’the head of prevention of litiga-. 
tion at the source, rules are given relat- 
ing to the making of contracts, wills and 
other instruments and, generally, as to 
seeking advice of counsel. 

Under the second head of prevention 
of litigation, after the facts become fixed 
and before suit, various methods of set- 
tling differences, including arbitration, 
are commended. 

Under the third head of prevention of 
unnecessary litigation after suit, parties 
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and counsel are urged to narrow the is- 
sues by agreements and stipulations con- 
cerning facts wherever possible and to 
maintain an open door for amicable set- 
tlements. 

The greater number of rules are directed 
to the prevention of litigation at the source. 
This was found to be necessary after an- 
alyzing the twenty-five major subjects of 
litigation just mentioned. 


To my amazement and the amazement 
of many others, the volume of litigation 
concerning wills seemed to exceed by far 
that on any other subject. Corporations 
came second; executors and administra- 
tors, third; municipal corporations, 
fourth; master and servant, . fifth; and 
contracts, sixth. This classification is no 
doubt very crude, largely because of the 
method of making up a digest. Neverthe- 
less, with all its imperfections, it is some 
index as to the quantity of litigation on 
each subject. 

When the digest of each subject, how- 
ever, is examined for the purpose of lo- 
cating unnecessary strife within that sub- 
ject, the principal value of the analysis 
becomes apparent, even if only approxi- 
mately accurate. Thus it appears that of 
the great volume of litigation concerning 
wills 82 per cent is of a preventable na- 
ture, while 3 per cent concerns the mean- 
ing and legal effect of the instrument and 
less than 8 per cent cencerns mental ca- 
pacity, fraud and undue influence. 

These figures would certainly be sig- 
nificant in connection with any subject of 
litigation. They are doubly so in connec- 
tion with an instrument which next to 
the contract, according to Sir Henry 
Maine, “has exercised the greatest in- 
fluence in transforming human society.” 

Master and servant showed 80 per cent 
of the litigation concerning injuries to 
servants. This condition has now been 
met by the passage of the Workmen’s 
Compensation Act. 

Under ‘contracts, the volume of litiga- 
tion was more evenly distributed among 





the various questions litigated. Twenty- 
eight per cent related to the meaning and 
legal effect, 25 per cent to performance, 
20 per cent to validity, 20 per cent to 
remedies for breach and 7% per cent to 
contracting parties. 

The discovery of the germ center of 
unnecessary strife in the principal sub- 
jects of litigation put the committee on 
inquiry as to ways and means of preven- 
tion with the results as stated in the 
tules. 

Thus far I have told you of the pur- 
pose and work of our committee. I wil! 
now say a word as to its progress. 


As the work of the New York State 
Bar Association for the prevention of un- 
necessary litigation is largely educational 
it is difficult to measure its progress. 


We know that the public has become 
interested in the rules we have prepared. 
We know that many lawyers and laymen 
have commended them. We know that 
many trade organizations have approved 
them and distributed them to their mem- 
bers. We. know that through the efforts 
of the New York Chamber of Commerce 
many boards of trade and Chambers of 
Commerce in other cities have distri- 
buted these rules to their members and 
in some instances they have asked their 
local bar associations to co-operate in the 
prevention of unnecessary litigation. We 
know that the Trust Company Section of 
the American Bankers Association has 
taken up the subject, so far as it relates 
to the preparation of better wills, and is 
preparing a nation wide campaign of edu- 
cation through trust companies in co-op- 
eration with the legal profession and on 
the basis of those rules. 


The medical profession was formerly 
known for its remedial measures. Its sig- 
nal honors, however, have come from its 
new work in the prevention of disease. 
So, the legal profession has won its high 
position largely through its remedia! 
work. Its signal honors, however, await 
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the development of its power for the 
prevention of disputes and unnecessary 
litigation. In my opinion, the educational 
work along the lines of prevention, al- 
ready begun among lawyers and laymen, 
is worthy of encouragement. 
DanteEL S. REMSEN. 

New York, N. Y. 








DEATH—PRESUMPTION. 


GROSVENOR v. FIDELITY & CASUALTY 
CO. OF NEW. YORK. 





Supreme Court of Nebraska, June 26, 1918. 


168 N. W. 596 


(Syllabus by the Court.) 


The presumption against death by suicide is 
prima facie only and rebuttable. It prevails 
when the cause of death is unknown. It does 
not prevail as a presumption in the presence of 
facts bearing upon the question whether death 
is intentional or accidental. 

When evidence is adduced which is contrary 
to such presumption, or the presumption is met 
by conflicting presumptions, it disappears, al- 
though the fact upon which it rests may still 
remain proper to be considered in arriving at a 
conclusion. 


CORNISH, J. Plaintiff's petition in her 
action upon a policy, insuring against acci- 
dent, for the death of her husband caused 
by accidental means, contained an allegation 
that “Walter B. Grosvenor did lose his life 
by accidental carbolic acid or toxic poison- 
ing.” The answer contained a general denial, 
and allegation that Grosvenor “took his own 
life and committed suicide by the intentional 
drinking of a deadly poison, namely, by the 
drinking of carbolic acid.” The reply con- 
tained a denial and admission that “Grosven- 
or died by means of drinking a deadiy poison, 
to wit, carbolic acid.”” When the cause came 
on for trial, the plaintiff, and afterwards the 
defendant, declined to offer evidence, where- 
upon the court, apparently upon the theory 
that, death from a deadly poison being admit- 
ted, the burden would be upon the defendant 
to introduce enough evidence to rebut a pre- 
sumption in plaintiff's favor that the death 
was accidental, rather than suicidal, directed 
a verdict in favor of the plaintiff. The defend- 
ant, believing that the court erred in its hold- 





ing, in that the pleadings failed to show death 
produced by bodily injury and caused by acci- 
dental means failed to show that it was not 
suicidal nor caused exclusively by drinking 
carbolic acid, the burden being upon plaintiff 
to show these facts, appeals. 


The party who would be defeated, if no 
evidence were given on either side, must 
first produce his evidence. Rev. St. 1913, § 
7846. 


Assuming that the burden is upon the plain- 
tiff to prove death by accidental means, and 
that the mere fact of death raises a presump- 
tion or inference that the death was accidental 
was the trial court right in its conclusion 
based upon the facts shown by the pleadings? 
Our opinion is to the contrary. 


1, 2. Because men love life and fear death, 
they instinctively avoid obvious danger. This 
fact, drawn from experience, is the basis of a 
presumption, relied upon by plaintiff that 
when the cause or manner of death is unknown 
we infer that it was not suicidal. The infer- 
ence is not based upon a law of nature which 
is invariable. Men do frequently commit sui- 
cide. It is one of the multitude of legitimate in- 
ferences, in which we infer the unknown, from 
the known, having greater or less degrees 
of probability, which we use in reasoning to 
arrive at the ultimate fact. Being a probabil- 
ity resting upon human experience, in its na- 
ture, it is controlling only in the absence of 
evidence of the actual. 


When, knowing only that one has died from 
drinking carbolic acid, you say you are in 
doubt as to cause, and then, bringing into 
tent, you finally conclude that the death was 
accidental, are you not guilty of that error 
service the presumption against suicidal in- 
known in logic as petitio principii? Had you 
not, in reaching your first conclusion, given 
the theory of accident the benefit of the truth 
upon which the presumption is founded? Had 
you assumed as a fact that the deceased con- 
templated suicide or was indifferent to life, 
you might not have entertained the doubt. Let 
us suppose experience has shown that of all 
the persons who have died from drinking car- 
bolic acid three out of four were cases of sui- 
cide; then, would it not be palpably absurd to 
infer in the given case that the death was not 
intentional? The rule invoked arises when we 
are ignorant of the intent and loses its force 
as a presumption in presence of actual facts 
bearing upon intent. The presumption then 
comes in conflict with other presumptions or 
facts which may overcome it. There is the al- 
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most conclusive presumption that when one 
drinks he drinks voluntarily; the presumption 
that when one drinks he knows what he is 
drinking, especially so if he is drinking car- 
bolic acid; the presumption that when one 
drinks carbolic acid he knows the poisonous 
character of the liquid; and the presumption 
that one intends the natural consequences of 
his own act. These presumptions bear upon 
the question of intent, and the force of the 
original presumption must be lessened by the 
force given to them. While it may well be ar- 
gued that we are still uncertain as to the 
actual intent, the presumption against inten- 
tional death can no longer prevail as prima 
facie proof. 


3, 4. The burden was and remained upon 
plaintiff to prove his case. Clark v. Bankers’ 
Accident Ins. Co., 96 Neb. 381, 147 N. W. 1118. 
Without evidence being produced by the 
plaintiff to show that the death was not in- 
tentional, the jury would be left to mere con- 
jecture for determining the actual facts. It 
will not do to say that as long as there is 
room for doubt as to the intent the defendant 
must offer evidence. Rather the contrary. The 
burden is upon the plaintiff to show that the 
death was accidental; or, in other words, that 
it was not suicidal. This he must do by evi- 
dence of the actual facts or a situation from 
which accident is the reasonable inference, 
not a reasonable inference or possible one. 


The question decided in Rawitzer v. Mutual 
Benefit Health & Accident Ass’n, 101 Neb. 
219, 162 N. W. 637, is really decisive in this 
case. Different minds may reasonably draw 
different conclusions. It is held to be an is- 
sue of fact for the jury to determine. The 
explanation, given in the case cited, of the first 
two paragraphs of the syllabus in Walden v. 
Bankers’ Life Ass’n, 89 Neb. 546, 131 N. W. 
962, is important. The rule as stated applies 
only to an appellate court’s review of a jury’s 
finding. In Walden v. Bankers’ Life Ass'n, 
the burden was upon the insurance company 
to show suicide. In the instant case, the bur- 
den is upon plaintiff to show accidental death. 
Here, as there, it will not do to say, as a 
proposition of law for the guidance of the 
jury, that accident must be “so clearly and un- 
mistakably” shown or indicated as to exclude 
all reasonable. probability to the contrary. It 
is a question of clear preponderance of the 
evidence, going to establish the essential fact, 
so that the jury will not be left to mere guess 
or conjecture in arriving at its conclusion. 
9 Ency. of Ev. p. 885; 2 Chamberlayne, Mod- 
ern Law of Evidence, § 1053; Sovereign Camp, 





W. O. W., v. Hruby, 70 Neb. 5, 12, 96 N. W. 
998; Hardinger v. Modern Brotherhood of 
America, 72 Neb. 869, 101 N. W. 983, 103 N. W. 
74; Merrett v. Preferred Masonic Mutual Ac- 
cident Ass’n, 98 Mich. 338, 57 N. W. 169; Con- 
nerton v. Delaware & Hudson Canal Co., 169 
Pa. 339, 32 Atl. 416. 


5. The insurance was against death by “ac- 
cidental means.” It is contended by the de- 
fendant insurance company that, inasmuch ‘as 
death was caused by voluntary act, drinking 
carbolic acid, the means cannot be said to 
have been accidental. As said by Judge Cooley 
in Briefs on Law of Insurance, vol. 4, p. 3156. 


“Strictly speaking, a means is accidental per- 
haps only when disassociated from any human 
agency, but this narrow interpretation is not 
recognized in the law of accident insurance.” 


This view seems to have been heretofore 
recognized by this court. “Any event which 
takes place without the foresight or expec- 
tation of the person acted upon or affected 
thereby” must be considered accidental, even 
though the accident would not have happen- 
ed but for a voluntary act upon the part of the 
person receiving it. Railway Officials & Em- 
ployes’ Accident Ass’n v. Drummond, 56 Neb. 
235, 76 N. W. 562; Rustin v. Standard Life & 
Accident Ins. Co., 58 Am. St. Rep. 136. 


Revised and remanded. 
HAMER and ROSE, JJ., not sitting. 


Nore.—Burden of Proof on Insurer to Show 
Suicide ——The instant case in ruling that the pre- 
sumption against death by suicide disappears when 
the cause of death is known seems to us not in 
accord with the weight of authority. 


Thus in Modern Brotherhood of America v. 
White, Okla., 168 Pac. 794, L. R. A. 1918 B, 520, 
it is stated broadly that self-destruction is never 
presumed. This ruling was applied to a case 
where deceased insured was found in a room of a 
hotel and the beneficiary in making proof of loss 
forwarded to the insurer a statement by deputy 
coroner that he came to his death by cyanide 
poison with suicidal intent. This was claimed by 
the insurer to be prima facie suicide and the 
burden shifted to the beneficiary. 


Quoting from Penn. Mut. L. Ins. Co. v. Spauld- 
ing, 50 Okla. 307, 150 Pac. 494, the court said: 
“Experience teaches us that men do take their own 
lives. And while it is sometimes true that. the 
motive of the suicide remains undiscovered, and 
there appears no reasonable hypothesis upon which 
the act can be accounted for, and the absence of 
motive for the doing of a thing so contrary to the 
law of nature affords no reason for ignoring the 
established facts surrounding the death, yet these 
facts are for the jury to consider in determining 
how it occurred and whose act caused it.” 


This case cites Sup. Council v. Brashear, 89 
Md. 624, 43 Atl. 866, 73 Am. St. Rep. 244; Cox 
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v. Royal Tribe, 42 Oreg. 365, 71 Pac. 73, 60 L. R. 
A. 620, 95 Am. St. Rep. 752; Craiger v. Mod. 
Woodmen, 40 Ind. App. 279, 80 N. E. 429; Gold- 
schmidt v. Mut. L. Ins. Co., 102 N. Y. 486, 7 N. 
E. 408; Mut. Ben. L. Ins. Co. v. Higginbotham, 
95 U. S. 380, 24 L. ed. 499. 


And it has been held that where the circum- 
stances leave room for doubt, the presumption is 
against suicide. 


Thus in Wilkinson vy. Aetna L. Ins. Co., 240 Iil. 
205, 88 N. E. 550, 25 L. R. A. (N. S.) 1256, 130 
Am. St. Rep. 269, where insured was in a burning 
building and was shown before he entered it to 
be in a cheerful frame of mind; that the building 
caught on fire very soon after he entered and 
insured was shown to be an inveterate smoker and 


- had a cigar in his mouth when he entered the 


building, the presumption against suicide ob- 
tained. And in Bohaker v. Travelers’ Ins. Co., 
215 Mass. 32, 102 N. E. 342, 46 L. R. A. (N. S.) 
543, it was said: “Suicide is a crime, and involves 
a high degree of moral turpitude. It cannot be 
assumed without clear proof. The presumption is 
that one does not commit suicide. Such a pre- 
sumption, being one of fact, stands until over- 
thrown by evidence. If it be assumed in favor of 
defendant, that the burden was on the plaintiff to 
prove that death was not due to suicide, the pre- 
sumption against self-destruction, in the absence 
of compelling evidence, sustains this burden.” 


O’Connor v. Mod. Woodmen, 110 Mann. 18, 
124 N. W. 454, 25 L. R. A. (N. S.) 1244, shows a 
case, where deceased retired to his room, his wife 
went to sleep and later was awakened by the 
sound of a shot in her room. She found her 
husband had been shot in the head and was dead, 
and a discharged pistol was found as if it had 
dropped from his hand. The court said: “The 
presumption was against suicide. His wife ex- 
pressed the opinion that he had committed suicide. 
The question was one for the jury.” 


In Keogh v. Mod. Woodmen, 153 Wis. 397, 141 
N. W. 276, 45 L. R. A. (N. S.) 404, it was said: 
“It must be conceded that the theory against 
suicide, aside from the presumption of law that 
obtains against it, based upon the whole evidence 
is not entirely satisfactory.” But in this case de- 
ceased was found dead from a revolver lying by 
his side only fifteen minutes after leaving his 
wife. ‘ 


And, in Grand Lodge v. Barrister, 80 Ark. 190, 
96 S. W. 742, it was ruled that the presumption 
against suicide remains even where the proof 
shows that death was self-inflicted, it being pre- 
sumed to be accidental, until the contrary is made 
to appear. 


And where death results from an injury self- 
inflicted, still there is a presumption that it was 
not intentionally inflicted. Allen y. Travelers’ 
Protec. Assn., 163 Iowa 217, 143 N..W. 574, 48 
L. R. A. (N. S.) 600. 


So it would seem that the presumption against 
self-destruction is a general one that obtains 
under all circumstances and to overcome it is a 
question of fact for the jury. Cc. 





ITEMS OF PROFESSIONAL 
INTEREST. 





RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION COM- 
MITTEE ON PROFESSIONAL ETHICS. 





QUESTION No. 152. 


Employment—inconsistent ; Relation to Client 
—Acceptance of employment from wife to de- 
fend her husband from @ criminal charge, aris- 
ing from facts, by reason of which the wife 
first employed the lawyer to prosecute her hus- 
band; not disapproved.—An attorney is _ re- 
tained by A, the wife of B, to prosecute her 
husband for threatening her with a revolver. 
Upon the wife’s complaint, the attorney there- 
upon procures the issuance of a summons out 
of a city magistrate’s court, upon the service 
whereof by an officer of the police department, 
a revolver is found on B’s person. An addi- 
tional charge is thereupon preferred against B 
by such officer in said magistrate’s court, for 
unlawfully possessing said weapon. The wife 
then becoming reconciled to her husband, re- 
quests the city magistrate for permission to 
withdraw her charge, and the same is granted 
and the charge is withdrawn, with such mag- 
istrate’s consent. The wife thereupon requests 
said attorney to defend her husband on the 
second charge, namely, that of unlawfully pos- 
sessing a revolver, and the husband joins in 
such request, and desires to retain said attor- 
ney to defend him on said charge. 


Is it unprofessional for said attorney to ac- 
cept such retainer? 


ANSWER No. 152, 

In the opinion of the committee, it is not 
unprofessional. The controversy between the 
husband and wife, out of which the first com- 
plaint arose, having been settled, the committee 
sees no reason why the attorney should not, 
with the wife’s consent, represent the hus- 
band in the second proceeding. 


QUESTION No. 153. 


Bankruptcy; Employment; Fees — Attorney 
for ereditors at their instance voting for him- 
self as trustee and accepting election as such 
-——not disapproved. Subsequently making charge 
upon the amount of their dividends for his 
professional services to them—opinion declined. 
—A number of creditors of a bankrupt corpo- 
ration retain an attorney to prepare and file 
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their proofs of debt, and at a meeting among 
themselves, direct the attorney to vote their 
claims for the election of himself as trustee 
in bankruptcy. He is thereupon elected and 
continues to serve as trustee, for which he re- 
ceives his commission according to the statute. 
He received no compensation from the creditors 
for his services to them prior to his election 
as trustee in advising them concerning the 
bankruptcy proceedings and preparing and fil- 
ing their proofs of debt. Subsequently, upon 
the declaration of dividends in the case, the 
attorney makes a charge upon the amount of 
the dividends payable to the creditors repre- 
sented by him for his services in preparing 
and filing their proofs of debt and advising 
them in the bankruptcy matter. 


1. Is it proper for an attorney represent- 
ing creditors at their solicitation to vote for 
his own election as trustee in bankruptcy? 


2. If he is so elected, is it proper for him, 
while trustee, to charge the creditors repre- 
sented by him for his services in preparing and 
filing proof of claim and representing them in 
the proceedings as attorney? 


ANSWER No. 153. 


In the opinion of the committee: 
1. The course suggested in the first inquiry 
is not necessarily improper. 


2. In view of Section 72 of the Bankruptcy 
Act, as amended (U. S. Compiled Statutes, Sec- 
tion 9656), fixing a trustee’s commissions, and 
forbidding him to receive further compensa- 
tion in any form or guise, there arises upon 
the second inquiry a question of law, upon 
which the committee expresses no opinion. 


QuEsTION No. 154. 


War; Legal Advisory Board; Attorney and 
Client; Privileged Communications—Duty of 
member of Legal Advisory Board to prevent 
fraud by a registrant, but to advise registrant 
of his purpose. In the opinion of the committee, 
is it proper professional conduct for a lawyer, 
who has been designated as a member of a Legal 
Advisory Board, under the Selective Service Law 
and Regulations, and who has taken his oath 
of office thereunder, to disclose to the local 
board, information received from a registrant 
which is in addition to, or in conflict with the 
latter’s answers to the questionnaire, but which 
would tend to establish his correct classifica- 
tion, even though it is information which the 
registrant has deliberately concealed, or with- 
held from his written answers? 





ANSWER No. 154. 

In the opinion of the committee, the rela- 
tion of attorney and client does not exist be- 
tween the registrant and a member of the 
Legal Advisory Board; and it is not improper, 
but is indeed the duty of the latter, under 
his oath of office, to disclose to the local board 
all such information to enable the board to 
judge the case in accordance with truth. 


He may properly, and should, inform the 
registrant that he (the lawyer) is designated 
by the government to aid in securing accurate 
and complete information along the lines in- 
dicated by the questionnaire. But his duty to 
“advise the registrant” does not contemplate 
his assisting the registrant to deceive the local 
board as to the registrant’s availability or ex- 
emption. 


In our opinion it is, however, unwise and 
impolitic to make secret reports to the local 
board, lest the registrants get false impressions 
of the attitude and functions of the Legal Ad- 
visory Board and its members. 


While we regard it as the duty of the mem- 
bers to prevent fraud upon the government, we 
advise that the course which the member of 
the Legal Advisory Board may properly con- 
sider it his duty to pursue, in order to apprise 
the local board either of facts or his impres- 
sions, be disclosed to the registrant in fairness 
to him, and that the registrant be counseled, 
and thus afforded an opportunity, either to ex- 
plain the situation or to modify his answers to 
conform with the truth. 


QUESTION No. 155. 


Employment—Acceptance of employment by 
both parties to contract, to advise them jointly; 
not necessarily improper.—Is it proper for a 
lawyer, when thereto requested by both parties 
to a proposed agreement, to draw the contract 
in the interests of them both; or should he 
select from the two applicants for his services 
the one whom fe desires to represent, and in- 
sist that the other procure other counsel in 
the matter? 


ANSWER No. 155. 


In the opinion of the committee, counsel so 
consulted by both parties jointly may properly 
advise both, and draw the contract for both— 
unless the circumstances of the particular case 
suggest to him that the proper protection of 
either requires independent counsel, when the 
lawyer should so advise. 
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‘CORRESPONDENCE. 





CORPORATIONS NOT FOR PECUNIARY 
PROFIT HOLDING MEETINGS OUT- 
SIDE OF THE STATE. 


Editor, Central Law Journal: 

I see in your issue of October 4, that you 
discuss the subject “Corporations not for pe- 
cuniary profit holding meetings outside of the 
State of their domicile,” and cite some authori- 
ties. 


I had precisely this question up some years 
ago and am interested to see that the decision 
you cited here is in accordance with my con- 
tention. My case is the Sovereign Camp 
Woodmen of the World v. Fraley, reported in 
94 Texas Reports, 201. 


My contention was the Court erred in de- 
claring void the amendment to the By-laws 
passed by the St. Louis meeting of the Sov- 
ereign Camp in ’97 because said meeting was 
outside of the State of Nebraska, the state 
creating a corporation. 


The Court sustained my contention on page 
205, citing in support Derry Council v. State 
Council, 47 Atlantic Reports, 208. This deci- 
sion was rendered in December, 1900, and will 
be found reported in the Southwestern Re- 
porter, but I have not the volume before me. 


Yours very truly, 
F. H. PRENDERGAST, 
Marshall, Tex. 








BOOKS RECEIVED. 





The Government of the British Empire. By 
Edward Jenks, M.A., B.C.L. Principal and 
Director of Legal Studies of the Law Society; 
formerly Reader in English Law in the Uni- 
versity of Oxford, Tutor of Balliol College, and 
Fellow of King’s College, Cambridge; at one 
time Dean of the Faculty of Law in the Uni- 
versity of Melbourne. Boston: Little, Brown 
& Co. Price, $2.00. Review will follow. 


The Progress of the Continental Law in the 
Nineteenth Century. By various authors. 
Boston. Little, Brown & Company, 1918. Price, 
$5.00. Review will follow. 





HUMOR OF THE LAW. 


Justice Hallam of Minnesota tells of a law- 
suit to which he once listened. 


The plaintiff had inadvertently turned a pan 
of hot ashes, not into the ash barrel, but into 
a dynamite barrel, hence the lawsuit. He had 
lost the function of one ear. The first day 
that was discovered in taking the evidence, 
and the second day the attorney for the de- 
fendant, on cross-examination, got on the wrong 
side of the plaintiff and the attorney for the 
plaintiff reminded him of the fact. And then 
in the utmost good faith, the attorney for the 
defendant said: 


“Mr. Plaintiff, which ear are you using this 
morning?” 

And the attorney for the plaintiff at once 
objected and said: : 

“That is no proper way to abuse a witness.” 

And the attorney for defendant said: 

“Well, would you please tell me what is the 
proper way to abuse the witness.” 





Hon. John Barrett says he was in Washing- 
ton, some years ago, when the President said 
to him: 


“Barrett, I am thinking of appointing you 
Minister to Siam, what do you know about 
that country?” 


“Well, I was so surprised that I hadn’t a 
thought for a moment. To save my life, I 
couldn’t remember whether Siam was in the 
south Atlantic or south Pacific, in Asia or 
Africa. But I remembered that he said he 
wanted somebody that did not know much 
about the country, and so I thought that if I 
could impress him with my knowledge I would 
escape the possibilities of cholera in that part 
of the world. Then there came to me a child- 
hood memory; I braced up and said: ‘I know, 
Mr. President, all about Siam.’ 


“He replied: ‘You do? What do you know 
about Siam?’ 


“And I answered with an assumption of 
great knowledge: ‘Siam is the country that pro- 
duced the immortal Siamese twins.’ 


“Whereupon, with a twinkle in his eye, he 
grasped my hand and exclaimed: ‘Well, I am 
glad, indeed, to get hold of a man with such 
abundant information.’”’ 

Mr. Barrett went. 
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WEEKLY DIGEST. 





Weekly Digest of ALL the Important Opinions 
of ALL the State and Territorial Courts of 
Last Resort and of ALL the Federal Courts. 


Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the 
West Pub. Co., St. Paul, Minn. 
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1. Amicus Curiae—Petition for Rehearing.— 
Petitioner, not being a party to the cause and 
asking to appear only as amicus curiae, is not 
entitled to file petition for rehearing, at least 
not without consent of parties.—Burns v. State, 
Wyo., 173 Pac. 785. 


2. Arbitration and Award—vValidity of Award 
—An award signed by only one of two apprais- 
ers appointed and by third selected by them to 
settle matters of difference between two was 
not valid on its face where it failed to show 
that any matters of difference had arisen be- 
tween appraisers.—Shepard v. Springfield Fire 
& Marine Ins. Co., R. L, 104 Atl. 18. 

3. Attermey and Client.—<Authority of At- 
torney.—Under L. O. L. § 1083, authorized at- 
torney to discharge claim and acknowledge sat- 
isfaction of judgment, where client obtained 
judgment for return of property or for its value 
his attorney had power to satisfy the judgment 
upon payment of the assessed value.—David- 
hizar v. Elgin Forwarding Co., Ore., 173 Pac. 
893. 

4. Delay.—Where an attorney's employe 
collected an account in September, and of which 
the attorney did not learn until March or April, 
and after the agent’s defalcation and destruc- 
tion of the records, delaying determination of 
amounts owed, and he made good to his client 
in June, his delay was not unreasonable.—In re 
Hirsch, N. Y., 171 N. Y. 8. 534. 

5. Disbarment.—An attorney, who prevail- 
ed upon non-resident, before amendment of 














Code Civ. Proc. § 1780, in 1913 (Laws 1913, ec. 
60) to move into the state temporarily, to sue 
a non-resident corporation in a personal in- 
jury action, and who paid such person money 
in consideration of placing claim in his hands, 
will be disbarred.—Iin re O'Neill, N. Y., 171 N. 
Y. S. 514. 


6. Hostile Interests—Where an attorney 
counseled with an aged woman of his own na- 
tionality who could talk but little English ad- 
vising a sale, and his partner secured as pur- 
chaser of her property his friend, who relied 
upon such attorney's judgment as to advisabil- 
ity of purchase, the attorneys represented hos- 
tile interests —Wachsmut v. Miller, lowa, 168 
N. W. 344. 


7. Retainer.—Where a client retained an 
attorney to represent him in administration 
proceeding and gave him information in regard 
to realty to which decedent was supposed to 
have a claim an implied agreement that the at- 
torney was to represent the client in the ad- 
justment of the title was inferable from the 
circumstances.—Healy v. Gray, Iowa, 168 N. W. 
222. 


8. Bankruptey -—— Accounting. — Where the 
bankrupt, which was authorized to sell fertil- 
izers for petitioner under contract providing 
that all notes, mortgages, liens, or cash taken 
in payment should be held in trust for petition- 
er, sold fertilizers without taking any notes, 
liens, or mortgages, petitioner is entitled to 
such accounts, as against trustee in bankruptcy. 
—International Agricultural Corp. v. Sparks, U. 
S. D. C., 250 Fed. 318 


9.——Court Review.—While doubtless the Cir- 
cuit Court of Appeals has power to revise even 
interlocutory proceedings in bankruptcy, such 
procedure is not favored when the matter can 
be raised by appeal or petition from the order 
or decree finally disposing of the matter.—In re 
Horowitz, N. Y., 250 Fed. 106. 


10. Injunction.—Application by trustee in 
bankruptcy for preliminary injunction to re- 
strain defendants from transferring property 
alleged to have been acquired by them through 
transaction which gave a preference denied, 
where only allegation that they were connceted 
with transaction, or that they intended selling 
the property, was on information and belief, 
and there was no allegation or showing of their 
insolvency.—Lyle v. Perry, Fla., 250 Fed. 307. 


11. Intervening Petition—Where, on a 
petition by the trustee to sell the property of 
the bankrupt, a lien claimant filed an interven- 
ing petition asserting the priority of his lien 
over a deed of trust and the trustee under the 
trust deed filed an answer, the question of 
priorities thus raised was acontroversy arising 
in a proceeding in bankruptcy reviewable only 
by appeal under Bankr. Act July 1, 1898, § 24a. 
—Feick v. Stephens, U. S. C. C. A., 250 Fed. 191. 

12. Summary Proceedings..—Where peti- 
tioner, who authorized bankrupt to sell fertil- 
izers for its account, was entitled to accounts 
taken by bankrupt for feftilizers sold, it may 
by summary proceedings compel trustee to turn 
over such accounts, without seeking recourse 
by plenary action.—International Agricultural 
Corp. v. Sparks, U. S. D. C., 250 Fed, 318. 


13. Banks and Banking—Agency.—Where 
prospective purchaser of stock in state bank 
inquires of cashier and president as to its value 
and is deceived by their information to his loss, 
the bank, without a showing of specific author- 
ity to give such information, is not liable, as 
officers were acting beyond their authority.— 
Farmers’ State Guaranty Bank y. Cromwell, 
Okla., 173 Pace. 826. 


14. Discretion.—Superintendent of depart- 
ment of banking created by Acts 37th Gen. As- 
sem. c. 40, in determining whether to issue a 
certificate authorizing state bank, organized 
under Code, § 1863, to commence business, may 
not exercise any discretion save in satisfying 
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himself that capital has been paid up required 
by Code Supp. i. -* 1864.—Vale v. Messenger, 
Iowa, 168 N. W. 28 


15. Estoppel.—Where assistant cashier of 
bank took nonnegotiable bonds payable to bear- 
er and deposited them with defendant brokers 
as security to cover losses, held, that there was 
no estoppel in favor of ‘defendants, and that 
bank was entitled to recover.—Crocker Nat. 
Bank of San Francisco v. Brrne & McDonnell, 
Cal., 173 Pac. 762. 


16. School District.—School district, under 
bank's’ certificate acknowledging receipt of 
funds had no interest in, $2,000 which it deposit- 
ed to be paid over to construction company when 
it had completed school building, further than to 
claim so much of it, if any, as might be re- 
quired to complete according to contract.—Elk 
Point -Independent Consol. School Dist. No. 3 
of Union County, S. D., v. Bennett Bank of 
Sioux City, Iowa, 168 N. W. 292. 


17. Bills and Notes—Fictitious Payee.— 
Where a soliciting imposter induced a person 
solicited to give a check payable to his alleged 
principal, who in fact was not a real, but ficti- 
tious, person, no rights on such check accrued 
to a holder thereof, innocent or otherwise, since 
it could not be indorsed or have any validity, in 
view of Negotiable Instruments Law, §§ 28, 42. 
—United Cigar Stores Co. v. American Raw 
Silk Co., N. Y., 171 N. Y. S. 480. 


18.——Prior Demand.—In an action on a pro- 
missory note, payable on demand at the office 
of plaintiff bank, a demand for payment is not 
a prerequisite to bringing suit; the bringing of 
the suit itself being sufficient demand.—North- 
western Nat. Bank of Portland v. Pearson, 
Wash., 173 Pac. 730. 


19. Brokers—Evidence.—Relative to plaintiff 
broker having obtained a lender ready and will- 
ing within the contract of defendant to pay a 
commission if it obtained a loan on his timber 
land before he did, it is immaterial that cruise 
to determine condition of timber was uncom- 
pleted; lender being satisfied and accepting.— 
West & Wheeler v. Dierssen, Wash., 173 Pac. 
739. 


20. Exchange of Lands.—Where defend- 
ants listed their land for sale or exchange, and 
the broker procured a party ready and able to 
make an exchange and with whom defendants 
did contract to exchange lands, which contract 
was breached by defendants without sufficient 
cause, they became liable for customary com- 
Se v. Eidt-Summerfield Co., Tex., 
204 S. W. 480, 

2. Carriers of Goods—Burden of Proof.— 
The rule of the Interstate Commerce Commis- 
sion that carriers shall be relieved for failure 
to keep cars under refrigeration before the 
first re-icing station is reached, if shippers de- 
lay the cars at loading station more than 24 
hours, casts the burden upon the shipper in 
such case to prove that damage from insufficient 
refrigeration was caused by negligence of car- 
rier after reaching the re-icing station.—Brown 
v. Southern Ry. Co., S. C., 96 S. E. 298. 

22. Contract for Icing.—Where owner and 
consignee of fish agreed with carrier to make 
and did make arrangement to replenish ice 
in car, such agreement, subsequent to bill of 
lading, was valid, and bound consignee.—Emery 
& Co. v. Boston & M. R. R., Mass., 120 N. E. 106. 

23.--—-Initial Carrier.—Under Act Cong. Feb. 
4, 1887, § 1, as amended by Act Cong. June 29, 
1906, § 1 (U. S. Comp. St. 1916, § 8563), defining 
transportation and section 20, as amended by 
section 7, par. 11 (section 8604a), initial carrier 
liable for damages accruing on connecting lines, 
where terminal carrier notified party of arrival 
of shipment, and shipment was not removed 
within 48 hours, held initial carrier’s liability 
thereafter, for acts of terminal carrier was 
that of warehouseman, in view of bill of lad- 
ing.—Brigges Hardware Co. v. Aroostook Valley 
R. Co., Me., 104 Atl. 8. 

24. Carriers of Passengers — Contributing 
Negligence.—A passenger who, though there 
was no pressure from behind, walked so close 
to the passenger in front of her that she was 
not able to see the open space between the car 

















platform and the station platform into which 
she fell had she looked for it, was guilty of 
peri ape, negligence.—Twersky v. Pennsyl- 
vania R. Co., Pa., 104 Atl. 63. 


25... Charities—Negligence.—Assuming that a 
charitable hospital is liable for its negligence 
in furnishing incompetent nurses, it must af- 
firmatively appear that an injury complained of 
was caused by lack of reasonable care in selec-- 
tion of the nurses, and not to ‘be independent 
negligence of such nurses.—Mikota -y. Sisters 
of Mercy, Iowa, 168 N. W. 219 


26. Commerce—License Fee.—The imposition 
by Rev. St. c. 45, § 30, a reasonable license fee 
for smacks or vessels engaged in the lobster 
fisheries on waters within the jurisdiction of 
the state, and moving in interstate commerce, 
is not a burden on interstate commerce.—State 
v. Dodge, Me., 104 Atl. 5 


27. Constitutional Law—Delegation of Pow- 
er.—Laws 1893, c. 5, § 1, as amended by Laws 
1901, c. 16, giving tax sale purchaser or his as- 
signee two years after.expiration of time for 
redemption in which to serve notice of such 
purchase, when construed to extend time for 
redemption until date in such notice does not 
delegate legislative power.—Burns v. State, 
Wyo., 173 Pac. 785 

28. Due Process of Law.—Under the pro- 
vision of Const. U. S. Amend, 14, that no per- 
son shall be deprived of property without due 
process of law, notice and hearing of a. judicial 
nature are not essential to the exercise of police 
power by the state.——Harmon v. Bolley, Ind., 
120 N. E. 33. 

29. Reformatory.—Cr. Code 1912, § 994, 
providing that infants tried and convicted 
may be sentenced to state industrial school un- 
til they reach the age of 21, is not unconstitu- 
tional, in that it denies infants equal protec- 
tion of the laws, especially in view of Const. 
art. 12, § 7, expressly conferring upon Legisla- 
ture authority to establish a reformatory for 
juvenile offenders.—State v. Cagle, S. C., 96 
S. E. 291. 

30. Contracts—Permormance.—While a con- 
tractor on owner's default in payment has right 
to abandon further performance and sue for 
damages or in quantum meruit, he is not bound 
to do so, but may keep the contract in force 
and refuse his assent to any repudiation or 
rescission.—Feick v. Stephens, U. S. C. C. A., 250 
Fed. 185. 

31. Public Policy.—Agreement between 
parties to contract for construction of railroad 
that railroads may suspend work or any part 
as often and for such time as they see fit, vol- 
untarily and advisedly made, is not contrary to 
public policy.—Marsch v. Southern New England 
R. Corp., Mass., 120 N. E. 120. 

32. Corporations— Apparent Authority.—Gen- 
eral manager of gas company in town where 
only one director resided, who stated his duties 
as conducting the local affairs, buying and pay- 
ing for materials, and operating the plant, had 
apparent authority to order and agree to pay 
for pipe to be used in construction.—Braman, 
Dow & Co., v. Kennebec Gas & Fuel Co., Me., 
104 Atl. 3. 

33..—-Bonds.—Rule that seller of ordinary 
property cannot transfer to buyer a better title 
than he himself has applies to corporation bonds 
which, though payable to bearer, do not pos- 
sess character of negotiable instruments.— 
Crocker Nat. Bank of San Francisco v. Byrne 
& McDonnell, Cal., 173 Pac. 752. 

34. Estoppel.—A_ stockholder and _ officer, 
present at the meeting authorizing a transfer 
of the corporation plant, and later a party to 
the deed of transfer, and who becomes a stock- 
holder in a corporation organized to carry on 
the business, and who fails to question the 
transaction for seven years, is equitably es- 
topped from impeaching the sale.—Akin v. 
Bates, Ore., 173 Pac. 889. 

35. Foreign Corporation.—Where Canadian 
and Vermont railroads, desiring to construct 
and operate railroad in Massachusetts, caused 
Massachusetts railroad corporation to be organ- 
ized under laws of commonwealth contractor 
with Massachusetts railroad to construct rail- 
road could not sue foreign railroad companies 
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on contract with Massachusetts road; such con- 
trol by the foreign roads not making the Mass- 
achusetts road the agent of the forelan roads.— 
Marsch v. Southern New England R. Corp., 
Mass., 120 N. E. 120. 


36. Covenants—Breach of.—Where at time 
deed was executed and delivered title was in 
United States and possession in others than 
grantor and grantee so that grantee did not ob- 
tain possession, general rule that warranty is 
not broken until eviction of substantial inter- 
ference is inapplicable-—Whitcom Timber Co. 
v. Wright, Wash., 173 Pac. 724. 


37. Incumbrance on Highway.—A _ public 
highway is not an “incumbrance” warranting a 
purchaser to claim a breach of a covenant of 
warranty, though there be no express excep- 
tion of highway from covenant.—Walquist v. 
Johnson, Wash., 173 Pac. 735. 


38. Damages—Measure of.—Measure of dam- 
ages recoverable against railroad for injuring 
an animal is difference between market value 
at time of injury in the. vicinity, if there is such 
« value, or, if not, the market value in the 
nearest vicinity, and such value immediately af- 
ter injury.—Texarkana & Ft. S. Ry. Co. v. Wil- 
son, Tex. 204 S. W. 491. 

39. Pain and Suffering.—In a miner's ac- 
tion for personal injuries an instruction allow- 
ing the jury to award damages for pain and 
suffering that plaintiff “will probably hereafter 
endure’. was not erroneous, as allowing conjec- 
tural. damages.—Picino v. Utah-Apex Mining 
Co., Utah 173 Pac. 900. 

40. Depositions—Discretion.—Where applica- 
tion is made for commission to take depositions 
of five physicians as to the value of profession- 
al services rendered by a physician, it is dis- 
eretionary with court to limit the number whose 
depositions are to be taken to three; the evi- 
dence to be given by such physicians being an 
opinion as to matter that is not exact or scien- 
a v. Frotheringham, Wash., 173 Pac. 
48. 

41. Ejectment—Defenses.—In ejectment, the 
defense that the deed under which plaintiff 
claimed was procured by fraud, in that she had 
induced an old man to execute it in considera- 
tion of her promise to marry him, which she 
did not intend to perform, was available.— 
Clarkson v. Pruett, Ala., 79 So. 194. 


42. Elections—Witness.—A legal voter can- 
not be required to divulge, on or off the witness 
stand, for whom he voted, but an illegal vot- 
er, aS a non-resident, can be required.—Gaien- 
nie v. Druilhet, La., 17 So. 212. 

43. Electricity—Insulating Lines.—An_ elec- 
tric company, charged with negligence in not 
insulating its power wires so as to protect the 
traveling public, may, though the statute re- 
quires them to be “properly insulated,” show 
no known substance thereon will prevent es- 
eape of electricity under high voltage.—Wells 
v. Chamberlain, Iowa, 168 N. yy. \ 238. 

44.——Reasonable Care.—If a telephone com- 
pany, knows of or by reasonable care would 
have known of changed condition by addition 
built by customer, making location of lightning 
arrester dangerous, it is its duty to move it.— 
Pearce v. Mountain States Telephone & Tele- 
graph Co., Cal., 173 Pac. 871. 


45. Eminent Domain — Growing Crops. — 
Where United States, which had taken posses- 
sion of Alabama land for military camp, there- 
after began condemnation proceedings under 
Act July 2, 1917, which makes state laws ap- 
plicable, owners were entitled to recover as 
compensation value of property at time of ac- 
tual taking, together with interest at legal rate 
on amount fixed, which should include value of 
growing crops, as well as diminution in value 
of other lands of owners contiguous to those 
epuccuetanes: —United States v. First Nat. Bank, 
U. S. D. C., 250 Fed. 299. 

A, Estoppel—Homestead.—Where a husband 
and wife without title undertook to convey it 
by warranty deed, and they subsequently ac- 
quired title and conveyed to first grantee’s wife 
when grantee was living on land as his home- 
stead, no title passed by second deed, but title 
passed to first grantee.—Moralis v. Matheson, 
Fla., 79 So. 











47. Executors and Administrators—Appoint- 
ment.—Will empowering executrix, for purpose 
of changing investments or making division “to 
sell and lease any part or all of the property, 
subject to the approval of the court,” did not 
require court approval for a lease made with- 
out purpose of changing investment or divid- 
ing the estate-—Thompson v. Thomas & Thomp- 
son Co. of Baltimore City, Md., 104 Atl. 49. 


48.——Parties to Action.—The executors of a 
will are not necessary parties to a suit for 
specific performance of a contract to devise a 
homestead, where they are not charged with 
any duty involving the homestead.—Eastman v. 
Eastman, Me., 104 Atl. 


49. Fish—Regulation.—The regulations of 
Rev. St. c. 45, § 30, providing that persons, ex- 
cept common carriers, transporting lobsters be- 
yond the limits of the state, must secure a li- 
cense and provide a bond to be forfeited upon 
violation of the lobster fisheries law, held rea- 
sonable, fair, and uniform.—State v. Dodge, Me., 
104 Atl. 5 


50. Fraud—Deceit.—That vendor a year be- 
fore purchase had been broached, and when he 
and purchaser were casually upon land, stated 
that line of a highway ran in a direct course, 
whereas in fact it deflected from that course on 
to tract purchased, would not support an action 
for damages for deceit; course being as plainly 
visible to purchaser as to vendor.—Walquist v. 
Johnson, Wash., 173 Pac. 735. 

51. Gas—Negligence.—Gas company’s con- 
struction of a pipe line a foot above ground was 
not only negligence, but was a wrong render- 
ing it liable without proof of negligence.—Carl- 
son v. Mid-Continent Development Co., Kan., 173 
Pac. 910. 

52. Highways — Condemnation. — Contracts 
could not properly be let to build revetments 
on private property adjacent to a road where no 
right had been obtained from the land owner 
nor steps taken to condemn the _ property.— 
Thomas v. Board of Sup’rs of Harrison County, 
Miss., 79 So. 177. 


53. Husband and Wife — Agency. — Where 
married woman not authorized by husband or 
by the judge received a loan in form of pay- 
ments for a lot title to which was put in her 
name and approved a suit on her notes, the 
judgment authorized a sale under execution, 
conclusive against her, her heirs, and former 
owners as to validity of purchaser's title— 
Verneuille v. Stann, La., 79 So. 219. 


54. Insurance—Acceptance of Premium.— 
Where it was the practice of an insurance 
agent to secure data from applicant and to 
prepare and sign application, and insurance 
company had acquiesced in such pratice and 
issued its policy on such application, the com- 
pany was liable for damages for negligence of 
agent in not preparing and submitting an appli- 
cation after agreement so to do and acceptance 
of premium.—Johnson v. Farmers’ Ins. Co., 
Iowa, 168 N. W. 264. 

55. Accident.—An accident certificate ex- 
empting insurer from liability for death caused 
by “gases * * * accidentally or otherwise 
* * * inhaled” exempts insurer in case of 
asphyxiation regardless of whether death is 
voluntary or involuntary; an “accidental death” 
being of necessity involuntary and unintention- 
al—Jones v. Hawkeye Commercial Men's Ass'n. 
Iowa, 168 N. W. 3065. 


56..—-Accidental Death.—Under an accident 
insurance policy exempting the insurer from 
liability for indemnity for disability caused by 
cerebral hemorrhage, where insured accidental- 
ly fell, striking his head and rupturing a blood 
vessel in his brain, causing cerebral hemor- 
rhage which caused partial paralysis and a to- 
tal disability for eight weeks, he could not re- 
cover from the insurer.—Order of United Com- 
mercial Travelers of America v. Dobbs, Tex., 204 
S. W. 468. 

57. Appraisers.—In bill in aid of actions at 
law on fire policies to set aside award of ap- 
praisers held, complainants were not bound by 
award and precluded from seeking to have it 
set aside because before hearing or decision 
upon their actions at law, or their suit in equity, 
they withdrew and retained amounts paid by 
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defendants into court pursuant to Gen. Laws 
1909, c. 288, §§ 6, 7—Shebard y. Springfield Fire 
& Marine Ins. Co., R. 1. 104 Atl. 18. 


58. Change of Possession.—A policy of in- 
surance by its terms avoided by a change of 
possession will not be annulled by an illegal 
and fictitious seizure, where there was neither 
an actual nor a valid seizure of the property 
insured.——Whiteside v. Lafayette Fire Ins. Co., 
La., 79 So. 217. 


59. Contract.—Fire insurer which accepted 
premium from last purchaser of premises with 
knowledge of transfers and that purchaser de- 
sired to continue insurance did continue pol- 
icy, which provided it should be void for change 
of title increasing hazard.—State Central Sav. 
Bank v. St. Paul Fire & Marine Ins. Co., Iowa, 
168 N. W. 201. 


60. Fraternal Society.—A contract between 
a fraternal insurance society and a member 
consists of the constitution, |by-laws, applica- 
tion for membership, and benefit certificate is- 
sued thereon.—Evans v. Supreme Council of 
oa Arcanum, N. Y., 120 N. E. 93, 223 N. Y. 
97. 

61. Pleading and Practice——In wife’s ac- 
tion on policy of husband’s fraternal order, it 
is not necessary for her to plead waiver of for- 
feiture; but she may prove it in reply to testi- 
mony on part of defendant tending to prove 
a forfeiture.—Bellamy v. Grand Lodge K. P., 
8. C., 96 S. E.' 293. 


62. Proof of Loss.—Proof of loss under fire 
insurance policy is not waived by denial of 
liability upon other grounds, unless such lia- 
bility was so denied within time fixed by policy 
for making proofs of loss.—North British & 
Mercantile Ins. Co. v. Lucky Strike Oil & Gas 
Co., Okla., 173 Pac. 845. 

63.——Release.—Where a_ person, insured 
against liability for personal injuries caused by 
automobile, has settled with a person injured 
without the previous written consent of the in- 
surer, as required by the policy, the insurer is 
released.—Kennelly v. London Guarantee “ Ac- 
cident Co., N. Y., 171 N. Y. S. 423. 

64. Intoxieating Liquors—Disorderly House. 
—Pen. Code 1911, arts. 496, 500, making a house 
disorderly where liquor is sold or kept for the 
purpose of sale, so as to require the seller to 
obtain an internal revenue license, are valid.— 
Claunch v. State, Tex., 204 S. W. 436. 

65.—-——Nuisance.—In prosecution for main- 
taining liquor nuisance, evidence as to whether 
“a witness operating a shop next door observed 
whisky sales, drinking, or congregating on the 
premises, or whether witness attempted to pur- 
chase liquor, held properly excluded as having 
no bearing on issue.—State v. Fountain, Iowa 
168 N. W. 5 

66. Landlord and Tenant—Covenant.—Where 
in lease for term ending May 1, 1914, at noon, 
a covenant required the tenant to pay, as soon 
as due and payable, annual taxes imposed on 
premises free from such taxes during the term, 
and subsequently, by Greater New York Char- 
ter, §§ 907, 909, 911, 914, as amended by Laws 
1911, c. 455, §§ 5-8, the tax law, under which 
taxes had been payable in October was changed 
to make ‘one-half of real estate taxes due and 
payable on May ist and the remaining half on 
November ist, all taxes becoming liens on real 
estate affected thereby on respective days when 
they became due and payable, tenant was liable 
for one-half 1914 tax, with which demised 
premises became incumbered May 1, 1914.— 
Ward v. Union Trust Co. of New York, N. Y., 
120 N. E. 81, 224 N. Y. 73. 

67. Libel and Slander—Newspaper Publica- 
tion.—A newspaper publication referring to the 
mysterious illness of a woman registered at 
plaintiff's rooming house, termed a resort and 
a house of ill-repute, and stating that plaintiff 
refused to give information to the police or to 
receive reporters, etc., held libelous per se.— 
World Pub. Co. v. Minahan, Okla., 173 Pac. 815. 

68. Master and Servant—Accident.—A ser- 
vant employed in laundry of hotel during cer- 
tain hours of the day was not injured by an 
accident “arising out of and in the course of” 
her employment, under Workmen’s Compensa- 
tion Law, § 3, subd. 7, where she was injured 




















after working hours while doing her personal 
laundry such privilege forming a part of her 
compensation.—Daly v. Batés & Roberts, N. Y. 
120 N. E. 118, 224. N. Y. 126. 


69. Emergency.—Under the federal Em- 
ployers’ Liability Act (U. S. Comp. St. 1916, 
§$ 8657-8665), a railroad was liable for injuries 
of its conductor caused by an “undesired emer- 
gency” in an air brake, if the brake was de- 
fective or the engineer’s act was willful.—Scott 
5, nen Coast Line R. Co., S. C., 96 S. 








70. Heat Prostration.—Death of employe, 
caused by heat prostration, arose out of em- 
ployment only if employe, because of particu- 
lar circumstances under which he was required 
to work, was subjected to a special hazard 
from the heat, not risked by public in general. 
—-Campbell v. a N. 
J . 522. 


*¥., 171 Be F218 


71. Notice of Claim.—Under Employers’ 
Liability Act right of third person to recover 
for injuries sustained through injury to an- 
other person is not barred by such other’s neg- 
lect or refusal to give notices which are condi- 
tions to his right of recovery, by release, or by 
refusal to prosecute.—Erickson v. Buckley, 
Mass., 120 N. E. 126. 

72. Ratification.*-That employe of oil com- 
pany, who hired man to dig up buried gasoline 
tank of third person for repairs, was reim- 
bursed by his company for amount expended by 
him, and that owner of tank paid company for 
work it had done, was evidence of satification 
of employe’s: acts by his company.—O’Neil v. 
National Oil Co., Mass., 120 N. EB. 107. 


73. Respondeat Superior.—Where a truck 
chauffeur was permitted by his master to drive 
to his own home for dinner, and soon after he 
started from his home, after dinner, to com- 
plete a delivery of goods loaded on the truck, 
the truck killed a boy the master was liable; 
the chauffeur having resumed his master’s 
business, although the truck had not reached a 
point on the most direct route between the 
master’s store and place of delivery of the 
iene v. Bloomingdale, N. Y., 171 N. Y. S. 
434. 











74. Mechanics’ Liens—Notice of Lien—Where 
a contractor before he completed performance 
filed claims of lien, the filing of such claims did 
not amount to an election not to go on with 
the contract, but they were merely precaution- 
ary steps in the attempted protection of his 
rights.—Feick v. Stephens, U. S. C. C. A., 250 
Fed. 185. 

75. Municipal Corporations — Negligence. — 
It is not negligence on the part of a city not 
to put rails at the ends of all bridges which 
cross drains in the city.—Foreman v. City of 
Crowley, La., 79 So. 210. 

76. Street Lights.—A person in street with 
wheelbarrow need neither carry a light nor 
have one on wheelbarrow.—Saper v. Baker, N. 
J., 104 Atl. 26. 

77. Street Repairs.—Where a depression, in 
pavement two to four inches deep and five feet 
in diameter existed for several months, at a 
point established by ordinance for stopping 
ears, negligence of the city officials in failing 
to keep the street in a reasonably safe condi- 
tion is shown.—City of Baltimore v. Bassttt, 
Md., 104 Atl. 39. 

78.——Negligence.—A housemaid, using em- 
ployer’s driveway for her own convenience, was 
rightfully on permises, and stood in right of 
employer toward oil company which had con- 
tracted to excavate and repair gasoline tank 
by driveway.—O'Neil v. National Oil Co., Mass., 
120 N. E. 107. 

79. Physicians and Surgeons—Negligence.— 
Where, after performance of first operation on 
plaintiff, trouble resulted from hemorrhage be- 
cause of use of catgut, defendant physician can- 
not be held liable for consequences resulting 
from use of silk on second operation; it being 
at most a mistake in judgment in weighing 
probabilities—Linn v. Peirsol, Cal. 173 Pac. 
763. 








80. Principal and Agent—Joining of Parties. 
—It was error to join in count of declaration 
railroad as agent of declared principal with it- 
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self as principal in common and joint under- 
taking with other defendants, railroads, for 
which, in making of contract with plaintiff, it 
is alleged to have acted as agent.—Marsch Vv. 
Southern New England R.* Corp., Mass., 120 
N. E. 120. 


81. Railroads—Negligence.—Driver of horse- 
drawn vehicle, injured by attempting to cross 
in front of approaching motorcar, visible after 
he was within 20 feet of track, was negligent, 
where motorcar was high enough to be seen, 
though lower than a locomotive or passenger 
or box cars.—Atkinson v. Lusk, Kan., 173 Pac. 
914, 


82.———-Publie Authority.—Where operation of 
railroad cars in an alley and the standing of 
ears therein obstructed a lot owner’s only in- 
gress and egress to garage, he might recover 
damages; it being no defense that track was 
properly constructed under permission from 
city —Hawks vy. Atchison, T. & S. F. Ry. Co., 
Kan., 173 Pac. 922. 


83. Spur Track.—Where plantation owner 
contracted for private spur track between two 
regular shipping stations, each less than two 
miles away from the spur, spur being acces- 
sible to publie only by private road, railroad 
could not be required to maintain spur at own 
expense, on ground of ftncrease of traffic.— 
Louisiana Ry. & Nav. Co. v. Railroad Commis- 
sion of Louisiana, La., 79 So. 212. 

81. Sales—Acceptance.—Where contract was 
for sale of sugar to be weighed and sampled 
at arrival, act of buyer’s superintendent in sug- 
gesting that barge be moved to the ship's side, 
without assuming responsibility for its safety, 
was not an acceptance of delivery dispensing 
with weighing and sampling.—Milliken & Far- 
well v. American Sugar Refining Co., La., 79 
So. 214. 

85.———Contract. — Where 
printed order for pipe, stating terms of pay- 
ment, and plaintiff replied asking guaranty or 
offering to ship with sight draft attached to 
the bill of lading, and defendant wrote plaintiff 
that he had arranged for guaranty and to con- 
sider the pipe purchased, and plaintiff again 
wrote, stating that the order would be filled, 
there was a completed contract for the sale and 
purchase of the pipe——Braman, Dow & Co. v. 
Kennebec Gas & Fuel Co., Me., 104 Atl. 3. 


86. Guaranty.—Where contract for wind- 
mill water supply system specified sizes of the 
pipes and further guaranteed efficiency and op- 
eration of the plant, the guaranty was no more 
than a guaranty of such efficiency as the work 
properly carried out according to specifications 
would afford, and contractor was not responsi- 
ble for inefficiency resulting because pipes spec- 





defendant gave 





ified were too small.—Gilbo & Swartz v. Mer 
rill’s Estate, Vt., 104 Atl. 10. 
87. Specitiec Performance—Renewal Lease.— 


Lessee of premises owned by cotenants, one of 
whom was an executrix with limited powers, 
who ratified the lease made by cotenant by re- 
ceiving the rent money, the lease providing for 


10-year renewal, held entitled to specific per- 
formance of a renewal lease.—Thompson v. 
Thomas & Thompson Co. of Baltimore City, Md., 
104 Atl 4% 


88. Street Railroads—Collision.—In an action 
by the owner of an auto ambulance for dam- 
ages to it in a collision with defendant's street 
ear, defendant's failure to observe an ordinance 
giving a right of way at street intersections to 
north and south bound travel could not be re- 
lied on as creating liability notwithstanding 
contributory negligence.—Cook v. United Rys. 
& Electria Co. of Baltimore, Md., 104 Atl, 37. 

89. Sunday—Carrying on Negotiations.—The 
mere carrying on of negotiations on Sunday 
will not invalidate a contract completed on a 
secular day, as final consummation of contract 
on Sunday is necessary to bring it within pro- 
hibition of: Sunday statutes. —Berry v. O'Neill, 
N. J., 104 Atl. 25. 

90. Telegraphs and Telephones—Damages.— 
No legal obligation resting on sendee of tele- 
gram announcing death to come as requested, 
in sender’s suit for failure to deliver, it can- 
not be said with legal certainty that damages 
to sender through voluntarily delaying funeral 





were within contemplation of parties.—Western 
Union Telegraph Co. vs Stewart, Ala., 79 So. 200. 


91. Defenses.—Where a husband desired to 
wire money to his wife, and asked telegraph 
agent as to time it would take, and was told 30 
minutes, agent not informing him that the 
money would have to be transmitted through a 
bank, while it was after banking hours, tele- 
graph company cannot set up as defense to ac- 
tion for delay necessity to transmit through 
bank.—Reaves v. Western Union Telegraph Co., 
8. C., 96 S. E. 295. 


92. Usury—Excessive Interest.—A note dated 
February, 1912, payable January 1, 1913, call- 
ing for “10 per cent interest straight until 
paid,” is usurious, since it contemplates the 
payment of 10 per cent interest for a period 
of less than a year and hence “stipulates” for 
usurious interest contrary to the statute.—Burt 
v. Brashears, Miss., 79 So. 182. 


93. ‘Vendor and Purchaser.—Where a deed 
was recorded in the name of one “Robbins” as 
grantee, a different recorder’s substitution of 
the name “Robben” would not render an ab- 
stract of title free from defects, and require the 
purchaser to accept it, make payments, or for- 
feit payments made.—Robben y. Benson, Cal., 
173 Pac. 766. 


94. War---National Defense Act.—Where a 
manufacturer, after communication with a 
member of the Advisory Board of National De- 
fense, contracted to supply underwear for the 
Navy, held, that the order must: be deemed to 
have been placed in accordance with National 
Defense Act, § 120 (Comp. .St. 1916, § 3115f- 
3115h), and Navy Appropriation Act March 4, 
1917, c. 180, making compliance obligatory; so 
the manufacturer was not liable for breach of 
contracts with private persons, which he was 
unable to carry out because of the navy con- 
tract.—Moore & Tierney v. Roxford Knitting 
Co., U. S. D. C., 250 Fed. 278. 

95. Trading with Enemy.—It is not a vio- 
lation of Trading with the Enemy Act Oct. 
6, 1917, § 3, subd. (c), for one not falling within 
the excepted classes to bring into the United 
States a coupon gold note issued by an Ameri- 
can corporation, which bore no communications 
other than its proper printed contents.—United 
— v. Van Werkhoven, U. S. D. C., 250 Fed. 


96. Waters and Water Courses—Unlawful 
Diversion.—One cutting ditches and making wa- 
terways on his own land must ascertain wheth- 
er he will thereby divert the water upon the 
lands of his neighbor ordinarily or in times of 
high water, and negligence is not a necessary 
element in fixing liability—Moore v. Walker, 
Ala., 79 So. 191. 

97. Wiéills—Consideration.—A contract to de- 
vise a homestead to plaintiff in return for 











plaintiff's services until testator’s death, 
and fully carried out by plaintiff during 
|, Such period of more than nine years, 
was 


founded upon adequate consideration.— 
Eastman v. Eastman, Me., 104 Atl. 1. 


98. Contingency.—Where a husband, in an- 
ticipation of the danger of a voyage, made a 
will devising his property to his wife, “if any 
misfortune should happen to me ang our boy,” 
and “if we should both lose our life in this 
critical time,” it was contingent upon the death 
of both the father and son during the voyage. 
—In re Bittner, N. Y., 171 N. Y. S. 366. 

99. Devise.—In creditor’s action to enforce 
payment of deficiency judgment, under covenant 
in mortgage, from net proceeds of realty de- 
vised by the mortgagor to his wife, it is no de- 
fense that the devise was made in lieu of other 
provisions of the will in the wife’s favor, since 
the wife took the devise subject to the same 
liabilities as any other devisee.—Equitable Life 
Assur. Soc. of the United States v. Wilds, N. 
Y., 171 N. Y. S. 505. 

100.——Lawful Issue.—Will deVising life es- 
tate to daughter of testator, remainder to be 
equally distributed among her lawful issue and 
legal representatives of children that may have 
previously died, and in case of death of daugh- 
ter without issue then to her brothers and sis- 
ters and their issue, did not create a vested re- 
mainder in the children of the daughter.— 
Graff v. Rankin, U. S. C. C. A., 250 Fed. 150. 
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